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by Gwen Hinze

Action needed to expand 
exceptions and limitations 
to copyright law

WIPO to consider copyright 
exceptions and limitations

On 10-12 March 2008, the World Intellectual Prop-
ÌÙÛàɯ.ÙÎÈÕÐáÈÛÐÖÕɯ ȹ6(/.ȺɀÚɯ 2ÛÈÕËÐÕÎɯ"ÖÔÔÐŲÌÌɯ
on Copyright and Related Rights (SCCR) met in 
Geneva to begin talking about exceptions to, and 
limitations on, rights granted to copyright holders 
by international instruments, a topic which is of vital 
importance to developing countries. WIPO member 
countries universally supported keeping the topic 
ÖÍɯ ÌßÊÌ×ÛÐÖÕÚɯ ÈÕËɯ ÓÐÔÐÛÈÛÐÖÕÚɯÖÕɯ ÛÏÌɯ"ÖÔÔÐŲÌÌɀÚɯ
agenda. The WIPO Secretariat was requested to 
organize an information session in conjunction 
ÞÐÛÏɯÛÏÌɯÕÌßÛɯÔÌÌÛÐÕÎɯÖÍɯÛÏÌɯ"ÖÔÔÐŲÌÌɯÖÕɯƗɪƛɯ-Ö-
vember 2008 to present on studies commissioned 
by WIPO on exceptions and limitations for the 
visually impaired and libraries and archives. The 
WIPO Secretariat was also asked to commission 
a new study on exceptions and limitations for the 
ÉÌÕÌŗÛɯÖÍɯÌËÜÊÈÛÐÖÕÈÓɯÈÊÛÐÝÐÛÐÌÚȮɯÐÕÊÓÜËÐÕÎɯËÐÚÛÈÕÊÌɯ
education and the trans-border aspect thereof. As a 
result, copyright exceptions and limitations will be 
an ongoing focus of the work of WIPO’s Copyright 
"ÖÔÔÐŲÌÌɯÐÕɯÛÏÌɯÕÌßÛɯàÌÈÙȭ

These discussions flowed from three proposals 
ÚÜÉÔÐŲÌËɯÛÖɯ6(/.ɯÉàɯÛÏÌɯÎÖÝÌÙÕÔÌÕÛɯÖÍɯ"ÏÐÓÌɯÈÛɯ
the initiative of the Chilean Ministry of Education. 
(Õɯ-ÖÝÌÔÉÌÙɯƖƔƔƘȮɯ"ÏÐÓÌɯÈÚÒÌËɯ6(/.ɯÛÖɯÐÕÊÓÜËÌɯÛÏÌɯ
subject of exceptions and limitations to copyright 
and related rights for the purposes of education, 

libraries and archives, and disabled persons on the 
ÈÎÌÕËÈɯÖÍɯÛÏÌɯ"ÖÔÔÐŲÌÌɯÈÕËɯɁÛÖɯÚÛÙÌÕÎÛÏÌÕɯÐÕÛÌÙ-
national understanding of the need to have adequate 
limitations, learning from existing models and mov-
ing towards agreement on exceptions and limitations 
for public interest purposes, which, like minimum 
standards, were to be envisaged in all legislation for 
ÛÏÌɯÉÌÕÌŗÛɯÖÍɯÛÏÌɯÐÕÛÌÙÕÈÛÐÖÕÈÓɯÊÖÔÔÜÕÐÛàɂɯȹ6(/.ɯ
ËÖÊÜÔÌÕÛɯ2""1ɤƕƖɤƗȺȭɯ

(Õɯ-ÖÝÌÔÉÌÙɯƖƔƔƙȮɯ"ÏÐÓÌɯÚÜÎÎÌÚÛÌËɯÛÏÙÌÌɯÛà×ÌÚɯÖÍɯ
work that the SCCR could undertake in this area 
ȹ2""1ɤƕƗɤƙȺȯ

Ɂƕȭɯ (ËÌÕÛÐÍÐÊÈÛÐÖÕȮɯ ÍÙÖÔɯ ÛÏÌɯ ÕÈÛÐÖÕÈÓɯ ÐÕÛÌÓÓÌÊÛÜÈÓɯ
property systems of WIPO Member States, of na-
tional models and practices concerning exceptions 
and limitations.

2. Analysis of the exceptions and limitations needed 
to promote creation and innovation and the dissemi-
nation of developments stemming therefrom. 

Ɨȭɯ$ÚÛÈÉÓÐÚÏÔÌÕÛɯÖÍɯ ÈÎÙÌÌÔÌÕÛɯÖÕɯ ÌßÊÌ×ÛÐÖÕÚɯ ÈÕËɯ
limitations for purposes of public interest that must 
be envisaged as a minimum in all national legisla-
ÛÐÖÕÚɯ ÍÖÙɯ ÛÏÌɯÉÌÕÌŗÛɯÖÍɯ ÛÏÌɯ ÊÖÔÔÜÕÐÛàȰɯ ÌÚ×ÌÊÐÈÓÓàɯ
to give access to the most vulnerable or socially 
×ÙÐÖÙÐÛÐáÌËɯÚÌÊÛÖÙÚȭɂ

(Õɯ,ÈÙÊÏɯƖƔƔƜȮɯ!ÙÈáÐÓȮɯ"ÏÐÓÌȮɯ-ÐÊÈÙÈÎÜÈɯÈÕËɯ4ÙÜÎÜÈàɯ
presented a joint proposal that elaborated on ele-
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ÔÌÕÛÚɯÖÍɯÛÏÌɯƖƔƔƙɯ×ÙÖ×ÖÚÈÓȭɯ(ÛɯÊÈÓÓÌËɯÜ×ÖÕɯÛÏÌɯ6(/.ɯ
Secretariat to organize an information session on 
exceptions and limitations and the various studies 
commissioned by WIPO on this issue, to commis-
sion a new study on exceptions  and limitations for 
educational purposes, and to adopt a work plan 
ÛÖɯ ÐÔ×ÓÌÔÌÕÛɯ ÛÏÌɯƖƔƔƙɯ×ÙÖ×ÖÚÈÓȭɯ,ÈÕàɯ ÊÖÜÕÛÙÐÌÚɀɯ
delegations expressed support for the proposal. 
The Group B (developed) countries, following the 
ÓÌÈËɯÖÍɯÛÏÌɯ4ÕÐÛÌËɯ2ÛÈÛÌÚȮɯÌß×ÙÌÚÚÌËɯÚÜ××ÖÙÛɯÍÖÙɯÛÏÌɯ
exchange of information about national practices (i.e., 
×ÈÙÈÎÙÈ×ÏɯÖÕÌɯÖÍɯÛÏÌɯƖƔƔƙɯ×ÙÖ×ÖÚÈÓȺɯÉÜÛɯÖ××ÖÚÌËɯÛÏÌɯ
other two paragraphs of the proposal dealing with 
comparative analysis of countries’ existing excep-
ÛÐÖÕÚɯÈÕËɯÓÐÔÐÛÈÛÐÖÕÚɯÈÕËɯÌřÖÙÛÚɯÛÖɯÚÌÌÒɯÈÎÙÌÌÔÌÕÛɯ
on a set of minimum exceptions and limitations for 
ÛÏÌɯÉÌÕÌŗÛɯÖÍɯÛÏÌɯ×ÜÉÓÐÊɯÐÕÛÌÙÌÚÛȮɯÈÕËɯÛÖɯÎÐÝÌɯÈÊÊÌÚÚɯ
to the most vulnerable and socially prioritized sec-
tors of society.

In recent years WIPO has commissioned three stud-
ÐÌÚɯÖÕɯÌßÊÌ×ÛÐÖÕÚɯÈÕËɯÓÐÔÐÛÈÛÐÖÕÚȯɯ2ÛÜËàɯÖÕɯ"Ö×à-
right Limitations and Exceptions for the Visually 
(Ô×ÈÐÙÌËɯÉàɯ)ÜËÐÛÏɯ2ÜÓÓÐÝÈÕɯȹ2""1ɤƕƙɤƛȺȰɯ2ÛÜËàɯÖÕɯ
Limitations and Exceptions of Copyright and Related 
Rights in the Digital Environment by Professor Sam 
1ÐÊÒÌÛÚÖÕɯȹ2""1ɤƝɤƛȺȰɯÈÕËɯ ÜÛÖÔÈÛÌËɯ1ÐÎÏÛÚɯ,ÈÕ-
agement Systems and Copyright Limitations and 
$ßÊÌ×ÛÐÖÕÚɯÉàɯ-ÐÊɯ&ÈÙÕÌŲɯȹ2""1ɤƕƘɤƙȺȭɯ

A further study on exceptions and limitations for 
libraries and archives is being prepared by Profes-
sor Kenneth Crews, which will be presented at 
ÛÏÌɯÐÕÍÖÙÔÈÛÐÖÕɯÚÌÚÚÐÖÕɯÛÈÒÐÕÎɯ×ÓÈÊÌɯÐÕɯ-ÖÝÌÔÉÌÙɯ
2008. As noted above, the March 2008 SCCR also 
requested the WIPO Secretariat to commission a new 
study on exceptions and limitations for educational 
purposes.

Public policies served by exceptions 
and limitations 

From the earliest days of the Berne Convention, the 
international copyright system has recognized ex-
ceptions and limitations to copyright. All copyright 
systems across the world, to varying degrees, are fo-
cused on promoting the creation and dissemination 
of knowledge. Exceptions and limitations are an im-
×ÖÙÛÈÕÛɯ×ÈÙÛɯÖÍɯÈÕɯÌŚÊÐÌÕÛÓàɯÍÜÕÊÛÐÖÕÐÕÎɯÊÖ×àÙÐÎÏÛɯ
system. They allow creators to access and build upon 
the knowledge generated by others. Without excep-
tions and limitations, the copyright system would 
not be able to achieve its fundamental purpose of 
Ú×ÜÙÙÐÕÎɯÊÙÌÈÛÐÖÕɯÈÕËɯÐÕÕÖÝÈÛÐÖÕɯÍÖÙɯÛÏÌɯÉÌÕÌŗÛɯÖÍɯ
all humankind. Exceptions and limitations also serve 
a second critical function. They allow countries to 
create tailored access regimes to meet national needs 
and public priorities, such as exceptions for distance 
education to foster learning, capacity-building and 
development. 

The international legal framework

Reflecting this, the Berne Convention contains 
various exceptions and permits signatories to set 
limitations on the scope of copyright protection. It 
contains a mandatory and uncompensated exception 
ÛÖɯ ÊÖ×àÙÐÎÏÛɯ ÖÞÕÌÙÚɀɯ ÌßÊÓÜÚÐÝÌɯ ÙÐÎÏÛÚȮɯ×ÌÙÔÐŲÐÕÎɯ
quotation of copyrighted works in accordance with 
ɁÍÈÐÙɯ×ÙÈÊÛÐÊÌɂȮɯÐÕɯ ÙÛÐÊÓÌɯƕƔȹƕȺȭɯ(ÛɯÈÓÚÖɯÎÐÝÌÚɯÚÐÎÕÈÛÖÙàɯ
countries the discretion to create uncompensated 
exceptions and limitations, subject to certain condi-
tions, for use of copyrighted works for illustration 
in publications, broadcasts and sound recordings for 
ÛÌÈÊÏÐÕÎɯ×ÜÙ×ÖÚÌÚɯȹ ÙÛÐÊÓÌɯƕƔȹƖȺȺȰɯÈÕËɯÕÌÞÚɯÙÌ×ÖÙÛ-
ÐÕÎɯÖÕɯÊÜÙÙÌÕÛɯÌÝÌÕÛÚɯȹ ÙÛÐÊÓÌɯƕƔÉÐÚȹƕȺɯÈÕËɯȹƖȺȺȰɯÈÕËɯ
compensated exceptions and limitations for rebroad-
casting (Article 11bis(1)) and for recording musical 
ÞÖÙÒÚɯȹ ÙÛÐÊÓÌɯƕƗȺȮɯÈÕËɯÈɯÚ×ÌÊÐÈÓɯÊÖÔ×ÜÓÚÖÙàɯÓÐÊÌÕÊÌɯ
regime for reproduction and translation of texts by 
developing countries, subject to strict conditions (the 
Berne Appendix).  These exceptions are available to 
signatories of the World Trade Organization (WTO) 
Agreement on Trade-Related Aspects of Intellectual 
Property Rights (TRIPS), which incorporates the 
Berne Convention. 

While the Berne Convention recognizes an excep-
ÛÐÖÕɯÍÖÙɯɁÛÌÈÊÏÐÕÎɯ×ÜÙ×ÖÚÌÚɂɯÐÕɯ ÙÛÐÊÓÌɯƕƔȹƖȺȮɯÛÏÌÙÌɯ
is presently no recognition in the international 
copyright framework for exceptions to facilitate edu-
cation (which includes both imparting knowledge 
by educators, and the ability of students to learn 
by accessing and interacting with information), nor 
Ú×ÌÊÐŗÊɯÌßÊÌ×ÛÐÖÕÚɯÍÖÙɯÓÐÉÙÈÙÐÌÚɯÈÕËɯÈÙÊÏÐÝÌÚȮɯÖÙɯÜÚÌÚɯ
by persons with disabilities. 

The Berne Convention also allows signatories to 
create additional uncompensated exceptions to 
rightsholders’ reproduction right if they meet the 
controversial Three Step Test (Article 9(2)). Article 
ƕƗɯÖÍɯÛÏÌɯ31(/2ɯ ÎÙÌÌÔÌÕÛɯÈËÖ×ÛÌËɯÛÏÌɯÚÈÔÌɯÛÌÚÛɯ
for creation of exceptions to a broader set of rights, 
ÉÌàÖÕËɯÛÏÌɯÙÌ×ÙÖËÜÊÛÐÖÕɯÙÐÎÏÛȭɯ(Ûɯ×ÙÖÝÐËÌÚɯÛÏÈÛȯ

Ɂ,ÌÔÉÌÙÚɯ ÚÏÈÓÓɯ ÊÖÕŗÕÌɯ ÓÐÔÐÛÈÛÐÖÕÚɯÖÙɯ ÌßÊÌ×ÛÐÖÕÚɯ
to exclusive rights to certain special cases which do 
ÕÖÛɯÊÖÕŘÐÊÛɯÞÐÛÏɯÈɯÕÖÙÔÈÓɯÌß×ÓÖÐÛÈÛÐÖÕɯÖÍɯÛÏÌɯÞÖÙÒɯ
and do not unreasonably prejudice the legitimate 
ÐÕÛÌÙÌÚÛÚɯÖÍɯÛÏÌɯÙÐÎÏÛɯÏÖÓËÌÙȭɂ

3ÖɯÞÏÈÛɯÌßÊÓÜÚÐÝÌɯÙÐÎÏÛÚɯ ÙÛÐÊÓÌɯƕƗɯÈ××ÓÐÌÚɯÐÚɯÚÛÐÓÓɯÛÏÌɯ
subject of much debate. Legal commentators who 
take a maximalist approach claim that it applies to all 
exclusive rights of copyright owners, and conditions 
the creation of any new copyright exceptions and 
limitations on meeting that test (following the WTO 
/ÈÕÌÓɯ#ÌÊÐÚÐÖÕɯÐÕɯ4ÕÐÛÌËɯ2ÛÈÛÌÚɯɬɯ2ÌÊÛÐÖÕɯƕƕƔȹƙȺɯÖÍɯÛÏÌɯ
42ɯ"Ö×àÙÐÎÏÛɯ ÊÛȮɯÊÖÕÊÌÙÕÐÕÎɯÚÌÊÛÐÖÕɯƕƕƔȹƙȺɯÖÍɯÛÏÌɯ
42ɯÊÖ×àÙÐÎÏÛɯÓÌÎÐÚÓÈÛÐÖÕȺȭɯ'ÖÞÌÝÌÙȮɯÖÛÏÌÙɯÓÌÎÈÓɯÊÖÔ-
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mentators read it more narrowly, as applying only 
on top of existing Berne exceptions, when the test 
is compatible with the requirements of those in the 
Berne Convention. The history of the negotiation of 
the Stockholm Conference of the Berne Convention 
also supports the interpretation that the Three Step 
Test does not apply to those areas where discretion 
is given to member states to create exceptions recog-
nized in the Berne Convention, such as Articles 10(1) 
and (2). That view is also supported by the standard 
principles of interpretation in international law. As 
a result, there is a sound argument that countries 
can create exceptions for teaching purposes under 
Article 10(2) of the Berne Convention that do not have 
to be conditioned on a decision about satisfaction of 
the Three Step Test.

The Three Step Test was included in the 1996 WIPO 
Copyright Treaty (WCT Article 10) and WIPO Perfor-
mances and Phonograms Treaty (WPPT Article 16) 
and governs the creation of exceptions and limita-
tions to rights newly granted under those treaties. 
The WCT and WPPT formulation also applies to 
existing exceptions under the Berne Convention. 
Developing countries expressed concern during the 
negotiations of the 1996 treaties about the impact of 
this provision on national sovereignty over national 
copyright law exceptions (which the Berne Conven-
tion had traditionally reserved to member states) 
and the ability of countries to create new exceptions 
and limitations to facilitate domestic needs. As a 
result, the following Agreed Statement was adopted 
by member states, to make clear that the intention 
was to preserve countries’ existing copyright law 
ÌßÊÌ×ÛÐÖÕÚɯÈÕËɯÎÐÝÌɯÊÖÜÕÛÙÐÌÚɯÛÏÌɯŘÌßÐÉÐÓÐÛàɯÛÖɯÐÕ-
troduce appropriate new copyright exceptions and 
limitations appropriate for the digital environment 
in order to meet domestic needs, such as distance 
education.  The Agreed Statement also expressly 
shields Berne Convention exceptions from scrutiny 
under the TRIPS Agreement’s Three Step Test, af-
ŗÙÔÐÕÎɯÛÏÈÛɯ ÙÛÐÊÓÌɯƕƔɯÖÍɯÛÏÌɯ6"3ɯËÖÌÚɯÕÖÛɯÌß×ÈÕËɯ
or reduce the scope of existing exceptions under the 
Berne Convention.

Ɂ(Ûɯ ÐÚɯÜÕËÌÙÚÛÖÖËɯ ÛÏÈÛɯ ÛÏÌɯ×ÙÖÝÐÚÐÖÕÚɯÖÍɯ ÙÛÐÊÓÌɯƕƔɯ
permit Contracting Parties to carry forward and ap-
propriately extend into the digital environment limi-
tations and exceptions in their national laws which 
have been considered acceptable under the Berne 
Convention. Similarly, these provisions should be 
understood to permit Contracting Parties to devise 
new exceptions and limitations that are appropriate 
in the digital network environment.

Ɂ(ÛɯÐÚɯÈÓÚÖɯÜÕËÌÙÚÛÖÖËɯÛÏÈÛɯ ÙÛÐÊÓÌɯƕƔȹƖȺɯÕÌÐÛÏÌÙɯÙÌ-
duces nor expands the scope of applicability of the 
ÓÐÔÐÛÈÛÐÖÕÚɯÈÕËɯÌßÊÌ×ÛÐÖÕÚɯ×ÌÙÔÐŲÌËɯÉàɯÛÏÌɯ!ÌÙÕÌɯ
"ÖÕÝÌÕÛÐÖÕȭɂ

'ÖÞÌÝÌÙȮɯ ÐÕɯ×ÙÈÊÛÐÊÌȮɯ ÛÏÌɯÜÕÊÌÙÛÈÐÕÛàɯ ÚÜÙÙÖÜÕË-
ing the interpretation of the Three Step Test and 
the linkage between national intellectual property 
regulation and trade law under the TRIPS Agree-
ment, has resulted in the creation of relatively low 
levels of exceptions and limitations, particularly in 
developing countries’ national copyright laws.

Expansion of the scope and depth of 
copyright law in the digital environment

A new multilateral instrument recognizing man-
datory minimum exceptions and limitations to 
copyright law is required to provide guidance to de-
veloping countries and address political uncertainty 
surrounding the Three Step Test, and to rebalance 
the international copyright regime following the 
expansion of the scope and depth of international 
copyright law in recent years.

While there has been successful international har-
monization of rightsholders’ norms over the last 
20 years, this has not been matched by a parallel 
harmonization of exceptions and limitations that 
serve the public interest. As a result, the international 
copyright regime is less balanced than it has been at 
any point in the past.

First, the range of rights granted to copyright owners 
has expanded. For instance, the TRIPS Agreement 
created a new right to control rental of copyrighted 
ÞÖÙÒÚɯÈÕËɯÌßÛÌÕËÌËɯÊÖ×àÙÐÎÏÛɯÛÖɯÊÖÔ×ÜÛÌÙɯÚÖŜÞÈÙÌȭɯ
The 1996 WIPO Copyright and Performances and 
Phonograms Treaties created a new right of making 
available, expanded the right of communication to 
the public, and extended the right of reproduction 
into the storage of data in digital form. 

Second, the length of copyright term has also ex-
panded in recent years. Although the internation-
ÈÓÓàɯÏÈÙÔÖÕÐáÌËɯ ÛÌÙÔɯ ÐÚɯ ƙƔɯàÌÈÙÚɯ ÈŜÌÙɯ ÛÏÌɯ ÓÐÍÌɯÖÍɯ
the author, many countries have now adopted the 
ÏÐÎÏÌÙɯ ÛÌÙÔɯÖÍɯ ÓÐÍÌɯÖÍɯ ÈÜÛÏÖÙɯ×ÓÜÚɯ ƛƔɯàÌÈÙÚɯ ȹÖÙȮɯ ÐÕɯ
ÚÖÔÌɯÊÈÚÌÚȮɯƝƙɯàÌÈÙÚȺȮɯÈÚɯÈɯÙÌÚÜÓÛɯÖÍɯÙÌÊÌÕÛɯÉÐÓÈÛÌÙÈÓɯ
ÛÙÈËÌɯÈÎÙÌÌÔÌÕÛÚɯÞÐÛÏɯÛÏÌɯ4ÕÐÛÌËɯ2ÛÈÛÌÚɯÈÕËɤÖÙɯÛÏÌɯ
European Community.

Third, while also creating new opportunities for the 
creation and dissemination of copyrighted works, 
new developments in information and communica-
tion technologies (ICTs) have challenged the tradi-
tional balance embodied in the copyright system. 
The 1996 WIPO Internet Treaties required signatory 
countries to provide legal protection to technological 
×ÙÖÛÌÊÛÐÖÕɯÔÌÈÚÜÙÌÚɯȹ3/,ÚȺɯɬɯÛÌÊÏÕÖÓÖÎÐÌÚɯÛÏÈÛɯÊÈÕɯ
be used by rightsholders to control access to, and use 
of, digital copyrighted works. Private rightsholders 
have been able to use legally enforced TPMs to con-
trol what level of access information users can have, 



4

ÈÕËɯÖÕɯÞÏÈÛɯÛÌÙÔÚȭɯ ÚɯÛÏÌɯ42ɯÌß×ÌÙÐÌÕÊÌɯÞÐÛÏɯÛÏÌɯ
1998 Digital Millennium Copyright Act has made 
clear, over-broad TPM legal regimes can override 
existing national copyright law exceptions and limi-
tations. They can also hamper countries’ ability to 
create new exceptions and limitations to meet their 
domestic needs.

New ICTs could provide new 
opportunities for education, 
capacity-building and development

At the same time, the development of innovative new 
("3ÚɯÖřÌÙÚɯÛÏÌɯ×ÖÚÚÐÉÐÓÐÛàȮɯÍÖÙɯÛÏÌɯŗÙÚÛɯÛÐÔÌɯÐÕɯÏÜÔÈÕɯ
history, of providing the world’s citizens with access 
ÛÖɯ ÛÏÌɯ ÊÖÓÓÌÊÛÐÝÌɯÒÕÖÞÓÌËÎÌɯÖÍɯ ÏÜÔÈÕÒÐÕËȭɯ-ÌÞɯ
technologies are helping to digitize the collections 
ÖÍɯÛÏÌɯÞÖÙÓËɀÚɯÎÙÌÈÛɯÓÐÉÙÈÙÐÌÚȭɯ5ÖÓÜÕÛÌÌÙɯÌřÖÙÛÚɯÚÜÊÏɯ
as Project Gutenberg have made available on the 
Internet over 10,000 books in the public domain in 
ÛÏÌɯ4ÕÐÛÌËɯ2ÛÈÛÌÚȭɯ.ÛÏÌÙɯÕÌÞɯÊÖÓÓÈÉÖÙÈÛÐÝÌɯÚÖŜÞÈÙÌɯ
ÛÌÊÏÕÖÓÖÎÐÌÚɯ ɬɯÞÐÒÐÚɯ ɬɯÏÈÝÌɯÏÌÓ×ÌËɯ ÛÖɯ ÊÙÌÈÛÌɯ ÛÏÌɯ
world’s most comprehensive and globally relevant 
free encyclopedia, Wikipedia (www.wikipedia.org).  
Any student who has access to the Internet anywhere 
in the world can now watch university lectures on 
content hosting platforms such as YouTube, and 
listen to free downloaded audio recordings of lec-
tures on their mobile phones. Other new ICTs could 
provide access to global online education platforms, 
and to materials that could be used to create locally 
relevant curricula to help educate citizens who have 
no access to books. 

'ÖÞÌÝÌÙȮɯÈÓÓɯÖÍɯÛÏÌÚÌɯ×ÙÖÑÌÊÛÚɯÍÈÊÌɯÖÉÚÛÈÊÓÌÚɯÉÌÊÈÜÚÌɯ
ÖÍɯÊÜÙÙÌÕÛɯÐÕÛÌÙÕÈÛÐÖÕÈÓɯÊÖ×àÙÐÎÏÛɯÓÈÞȭɯ%ÐÙÚÛȮɯËÐřÌÙÌÕÛɯ
countries have varying exceptions and limitations 
in their national copyright regime so students and 
teachers who want to use digital copyrighted infor-
mation obtained from outside of their home country 
cannot be sure that they can use it legally within 
their country. Second, providers of information such 
as online libraries, Project Gutenberg, Wikipedia 
and content hosting platforms such as YouTube also 
face uncertainty about what information they can 
make available without fear of legal liability because 
of variations across national copyright laws, the 
national territorial limits of copyright regimes and 
uncertain scope of application of rules of private 
international law to cross-border communication 
on the Internet, and, most importantly, the lack of 
internationally harmonized copyright exceptions 
and limitations. 

Appropriate exceptions and limitations to inter-
national copyright law are required in order to 
build internationally accessible digital libraries and 
archives, and make use of copyrighted works for 
cross-border education.

The need for internationally 
recognized mandatory minimum 
exceptions and limitations

A new multilateral means of creating mandatory 
minimum exceptions and limitations to international 
copyright law is required to foster education, libraries 
and archives and facilitate uses by disabled persons, 
and to rebalance the international copyright regime 
to serve the needs of all the world’s citizens.

There are various mechanisms for providing formal 
recognition of an international consensus on man-
datory minimum exceptions and limitations. The 
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which would provide clear guidance for developing 
countries and serve as a strong counterbalance to 
pressures from bilateral and regional fora outside of 
WIPO such as trade agreements. This could take the 
form of a treaty on copyright exceptions and limita-
tions, or be part of a broader Access to Knowledge 
Treaty.
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Standing Committee on Copyright and Related 
Rights, adopted by the WIPO General Assembly, 
adoption of WIPO Guidelines, or a Joint Statement 
made by the WTO’s TRIPS Council and WIPO SCCR, 
as recommended in a thoughtful study recently pub-
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national Instrument on Exceptions and Limitations 
to Copyright, published 6 March 2008, available at 
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pdf).
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is increasing understanding in the international 
community of the need for such a rebalancing in-
strument, and the economic and social value that 
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information session being organized in conjunction 
with it on the studies of exceptions and limitations 
for the visually impaired and libraries and archives 
will provide the forum to start that important dis-
cussion. 

Gwen Hinze, an attorney specializing in intellectual 
property policy issues, is International Policy Director of 
the Electronic Frontier Foundation (www.eff.org).


